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∫∑§—¥¬àÕ

°“√∫—ß§—∫„™â°ÆÀ¡“¬Õ“≠“¢Õßª√–‡∑»µà“ßÊ  ∑—Ë«‚≈°¬àÕ¡‡°‘¥¢÷Èπ®“°°“√ √â“ß°ÆÀ¡“¬¢Õß

ΩÉ“¬π‘µ‘∫—≠≠—µ‘ (Legislative Branch) ‡æ◊ËÕ„Àâ¡’º≈∫—ß§—∫„™â¿“¬„πª√–‡∑»¢Õßµπ  ´÷Ëß„π°ÆÀ¡“¬¢Õß

ª√–‡∑»µà“ßÊ æ∫«à“¡’°“√∫—ß§—∫„™â°ÆÀ¡“¬Õ“≠“πÕ°‡¢µ¥‘π·¥π¢Õßª√–‡∑» „π∫“ß∞“π§«“¡º‘¥´÷Ëß∑”„Àâ

ºŸâ«‘®—¬ π„®¡’§«“¡‡ÀÁπ«à“°“√∫—ß§—∫„™â°ÆÀ¡“¬µ“¡‡¢µÕ”π“®¢Õß√—∞ (Jurisdiction) ´÷Ëß¡’À≈—°°ÆÀ¡“¬

√–À«à“ßª√–‡∑»√—∫√Õß·≈â«π—Èπ ºŸâ«‘®—¬®÷ß π„®»÷°…“«à“°ÆÀ¡“¬Õ“≠“¢Õßª√–‡∑»≈“« ®–¡’°“√∫—≠≠—µ‘√—∫√Õß

À≈—°°ÆÀ¡“¬√–À«à“ßª√–‡∑»„π‡√◊ËÕß‡¢µÕ”π“®√—∞‰«âÕ¬à“ß‰√  ́ ÷Ëßµ“¡À≈—°°ÆÀ¡“¬√–À«à“ßª√–‡∑»®–√—∫√Õß

‡¢µÕ”π“®¢Õß√—∞„π°“√∫—ß§—∫„™â°ÆÀ¡“¬Õ¬Ÿà 4 ª√–°“√ §◊Õ 1) À≈—°¥‘π·¥π (Territorial  Principle)

2) À≈—°∫ÿ§§≈À√◊Õ —≠™“µ‘  (Personal  Principle)  3)  À≈—°§«“¡¡—Ëπ§ßÀ√◊ÕÀ≈—°ªÑÕß°—π  (Protective  Principle)

·≈–  4)  À≈—° “°≈  (Universal  Principle)  ‚¥¬°“√»÷°…“®–„™â«‘∏’°“√«‘®—¬‡Õ° “√  (Documentary  Research)

‡æ◊ËÕ«‘‡§√“–ÀåÀ≈—°°ÆÀ¡“¬√–À«à“ßª√–‡∑»‡¢â“°—∫À≈—°°ÆÀ¡“¬Õ“≠“≈“« ·≈â«‡ πÕ°“√«‘‡§√“–Àå¢âÕ¡Ÿ≈

·∫∫æ√√≥π“  (Descriptive) ®“°°“√»÷°…“  æ∫«à“ °ÆÀ¡“¬Õ“≠“≈“«¡’°“√∫—≠≠—µ‘°ÆÀ¡“¬ Õ¥§≈âÕß°—∫

À≈—°°ÆÀ¡“¬√–À«à“ßª√–‡∑»«à“¥â«¬‡¢µÕ”π“®√—∞∑—Èß„π à«πÀ≈—°¥‘π·¥π  À≈—°∫ÿ§§≈À√◊Õ —≠™“µ‘  À≈—°°“√

ªÑÕß°—πÀ√◊ÕÀ≈—°§«“¡¡—Ëπ§ß ·≈–À≈—° “°≈ ´÷Ëß· ¥ß„Àâ‡ÀÁπ«à“°ÆÀ¡“¬Õ“≠“≈“«¡’À≈—°°“√·≈–¡“µ√∞“π

‡∑’¬∫‡§’¬ß°—∫°ÆÀ¡“¬Õ“≠“¢Õßª√–‡∑»Õ◊ËπÊ

§” ”§—≠  (Key Word) :  À≈—°°ÆÀ¡“¬√–À«à“ßª√–‡∑»„π°ÆÀ¡“¬≈“«

Abstract

Criminal laws in several countries all around the world are established by the legislative

branch in order to become effective within each country. It is showed that the laws of each country

has forced the out-of-bound criminal laws to be effective in some guilt. The researcher focuses

on state jurisdiction in Laos and how it is verified. The international law normally verifies state

À≈—°°ÆÀ¡“¬√–À«à“ßª√–‡∑»«à“¥â«¬‡¢µÕ”π“®√—∞

„π°ÆÀ¡“¬Õ“≠“≈“«

The International Law on State Jurisdiction Principles

in Lao Criminal Law

§∑“√—µπå  ‡Œßµ√–°Ÿ≈

«‘∑¬“≈—¬°“√‡¡◊Õß°“√ª°§√Õß ¡À“«‘∑¬“≈—¬¡À“ “√§“¡
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jurisdiction in 4 principles; 1) territorial principle, 2) personal principle, 3) protective principle, and 4)

universal principle. The methodology used is documentary research in order to analyze the international

law and the Lao criminal law. The study is presented descriptively. The result shows that the Lao

criminal law agrees with the international law of state jurisdiction in the principle of territorial, personal,

protective, and universal. It also indicates that the Lao criminal law holds the principles and standards

as much as the criminal law of other countries.

1.  ∫∑π”

°ÆÀ¡“¬√–À«à“ßª√–‡∑»  (International

Laws)  ‡ªìπÀ≈—°‡°≥±å√–À«à“ßª√–‡∑»∑’Ë‡ªìπ

·∫∫·ºπ„π°“√¥”‡π‘π°‘®°√√¡µà“ßÊ ¢Õß

ª√–™“§¡√–À«à“ßª√–‡∑»  ÷́Ëß¡’Õ¬ŸàÀ≈“¬ª√–‡¿∑

¥â«¬°—πµ“¡«—µ∂ÿª√– ß§å¢Õß°“√ √â“ß  ´÷Ëßª√–‡∑»

µà“ßÊ ∑—Ë«‚≈°·¡â®–¡’Õ∏‘ª‰µ¬À√◊Õ‡Õ°√“™„π°“√

∫—≠≠—µ‘°ÆÀ¡“¬¿“¬„π (Domestic  Law) ‡æ◊ËÕ„™â

„πª√–‡∑»¢Õßµπ ·µà„πªí®®ÿ∫—π®“°§«“¡

‡°’Ë¬«æ—π°—π¡“°¢÷Èπ  ∑”„Àâª√–‡∑»µà“ßÊ  ¬Õ¡√—∫

‡Õ“À≈—°‡°≥±å¢Õß°ÆÀ¡“¬√–À«à“ßª√–‡∑»

¡“‡ªìπ·π«∑“ßªØ‘∫—µ‘ √à «¡°—π„π°“√¥”‡π‘π

°‘®°√√¡√–À«à“ßª√–‡∑»À√◊Õ·¡â·µà°“√∫—≠≠—µ‘

 √â“ß°ÆÀ¡“¬¿“¬„π¢Õß·µà≈–ª√–‡∑»‡æ◊ËÕ„Àâ‡ªìπ

∑’Ë¬Õ¡√—∫„π “¬µ“¢Õßª√–‡∑»Õ◊Ëπ ·≈–‡ªìπ

‡Õ°¿“æ„π°“√ √â“ß°ÆÀ¡“¬¢Õßª√–‡∑»µà“ßÊ „Àâ

§≈â“¬§≈÷ß°—π ‡æ√“–„™â·π«§‘¥„π°ÆÀ¡“¬√–À«à“ß

ª√–‡∑»¡“ª√—∫ª√ÿß·≈â«·ª≈ß„Àâ‡ªìπ°ÆÀ¡“¬

¿“¬„πª√–‡∑»  ªª.≈“« „π∞“π–‡ªìπ à«πÀπ÷Ëß

¢Õßª√–™“§¡√–À«à“ßª√–‡∑»  ¬àÕ¡¡’æ—π∏–°√≥’∑’Ë

®–µâÕßªØ‘∫—µ‘µ“¡°ÆÀ¡“¬√–À«à“ßª√–‡∑»∑’Ë‡ªìπ

 ¡“™‘° À√◊Õ„π°ÆÀ¡“¬ª√–‡¿∑®“√’µª√–‡æ≥’

√–À«à“ßª√–‡∑»  (International  Customary  Laws)

∑’Ë ‰¡à ‡ªì π≈“¬≈— °…≥åÕ— °…√·µà ‡ªì πÀ≈— °°“√

∑’Ëª√–‡∑»µà“ßÊ ¬Õ¡√—∫ ·≈–¬÷¥∂◊ÕªØ‘∫—µ‘√à«¡°—π

 ªª.≈“« °ÁµâÕßªØ‘∫—µ‘‡™àπ‡¥’¬«°—π ´÷Ëß°ÆÀ¡“¬

¿“¬„π¢Õß  ªª. ≈“« À≈“¬©∫—∫°Á¡’À≈—°°“√

∑’Ë Õ¥§≈âÕß°—∫°ÆÀ¡“¬√–À«à“ßª√–‡∑» ‡™àπ

√—∞∏√√¡πŸ≠ °“√»÷°…“§√—Èßπ’È ºŸâ«‘®—¬®÷ß¡’§«“¡

ª√– ß§å∑’Ë®–»÷°…“À≈—°°ÆÀ¡“¬√–À«à“ßª√–‡∑»

«à“¥â«¬‡¢µÕ”π“®√—∞ (Jurisdiction) ∑’ËÕ¬Ÿà„π

∫∑∫—≠≠—µ‘¢Õß°ÆÀ¡“¬Õ“≠“≈“« ‚¥¬®–»÷°…“

„π¡“µ√“ 3 ·≈–¡“µ√“ 4 À¡«¥∑’Ë 2 «à“¥â«¬¢Õ∫‡¢µ

¢Õß°“√π”„™â°ÆÀ¡“¬Õ“≠“¿“§∑—Ë«‰ª ‡æ◊ËÕ· ¥ß

„Àâ‡ÀÁπ«à“°ÆÀ¡“¬Õ“≠“≈“«¡’§«“¡ Õ¥§≈âÕß°—∫

À≈—°°“√¢Õß°ÆÀ¡“¬√–À«à“ßª√–‡∑»«à“¥â«¬‡¢µ

Õ”π“®√—∞  ́ ÷Ëß°“√»÷°…“®–·∫àßÀ—«¢âÕÕÕ°‡ªìπ 3  à«π

§◊Õ 1) À≈—°°ÆÀ¡“¬√–À«à“ßª√–‡∑»«à“¥â«¬

‡¢µÕ”π“®√—∞ 2) À≈—°°ÆÀ¡“¬√–À«à“ßª√–‡∑»

«à“¥â«¬‡¢µÕ”π“®√—∞„π°ÆÀ¡“¬Õ“≠“≈“«  ·≈– 3)

∫∑ √ÿª

2. «—µ∂ÿª√– ß§å°“√«‘®—¬

‡æ◊ËÕ»÷°…“À≈—°°ÆÀ¡“¬√–À«à“ßª√–‡∑»

«à“¥â«¬‡¢µÕ”π“®√—∞(Jurisdiction)„π°ÆÀ¡“¬

Õ“≠“¢Õßª√–‡∑»≈“«

3.  √–‡∫’¬∫«‘∏’«‘®—¬

°“√»÷°…“§√—Èßπ’ÈºŸâ«‘®—¬„™â√–‡∫’¬∫«‘∏’«‘®—¬

‡™‘ß§ÿ≥¿“æ (Qualitative Methodology) ‚¥¬
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«‘∏’°“√«‘®—¬‡Õ° “√ (Documentary Research)

´÷Ëß‡Õ° “√∑’ËºŸâ«‘®—¬  „™â„π°“√»÷°…“«‘‡§√“–Àå  §◊Õ

1)  ‡Õ° “√≈”¥—∫µâπ ‡™àπ °ÆÀ“¬Õ“≠“≈“«

2006

2)  ‡Õ° “√≈”¥—∫√Õß ‡™àπ ‡Õ° “√

µ”√“°ÆÀ¡“¬√–À«à“ßª√–‡∑»‡æ◊ËÕ∑”°“√«‘‡§√“–Àå

¢âÕ¡Ÿ≈·≈â«‡ πÕº≈°“√«‘ ‡§√“–Àå¥â«¬«‘∏’°“√

‡™‘ßæ√√≥π“ (Descriptive Process)

4. À≈—°°ÆÀ¡“¬√–À«à“ßª√–‡∑»

«à“¥â«¬‡¢µÕ”π“®√—∞

À≈—°°ÆÀ¡“¬√–À«à“ßª√–‡∑»«à“¥â«¬‡¢µ

Õ”π“®√—∞ (Jurisdiction) ‡ªìπÀ≈—°°ÆÀ¡“¬

∑’ËÕ∏‘∫“¬∂÷ß·π«∑“ß°“√„™âÕ”π“®√—∞∫—ß§—∫„™â

°ÆÀ¡“¬ (Law Enforcement) ‡Àπ◊Õ§¥’§«“¡À√◊Õ

‡Àµÿ°“√≥å¢Õß∫√√¥“ª√–‡∑»µà“ßÊ «à“·π«ªØ‘∫—µ‘

√–À«à“ßª√–‡∑»π—Èπ ª√–‡∑»µà“ßÊ ®– “¡“√∂

∫—ß§—∫„™â°ÆÀ¡“¬µ“¡À≈—°‡¢µÕ”π“®√—∞‰¥âÕ¬à“ß‰√

∫â“ß ÷́Ëß„πµ”√“°ÆÀ¡“¬√–À«à“ßª√–‡∑»Õ“®·∫àß

À≈—°°“√∫—ß§—∫„™âÕ”π“®√—∞ÕÕ°‡ªìπ·µà≈–À≈—°

‰¡à‡À¡◊Õπ°—π ·µàæÕ √ÿª‰¥â«à“ °ÆÀ¡“¬√–À«à“ß

ª√–‡∑»«“ßÀ≈—°°“√∫—ß§—∫„™âÕ”π“®√—∞ ÕÕ°‡ªìπ

Õ¬à“ßπâÕ¬ 4 À≈—° ‰¥â·°à [1]

1) À≈—°°“√∫—ß§—∫‡Àπ◊Õ¥‘π·¥π (Territorial

Jurisdiction  or Territorial Principle)

°“√„™â ‡¢µÕ”π“®√—∞‡Àπ◊Õ¥‘π·¥π

√—∞ “¡“√∂„™â‡¢µÕ”π“®√—∞‡Àπ◊Õ¥‘π·¥π¢Õß√—∞ ´÷Ëß

‰¥â·°à ·ºàπ¥‘π ·ºàππÈ”À√◊Õ∑–‡≈Õ“≥“‡¢µ √«¡∑—Èß

Àâ«ßÕ“°“»‡Àπ◊Õ·ºàπ¥‘πÀ√◊Õ·ºàππÈ” (πà“πøÑ“)

¢Õß¥‘π·¥πÕ“≥“‡¢µ√—∞¥â«¬ ·≈–§”«à“¥‘π·¥π

¥—ß°≈à“«¬—ßÀ¡“¬§«“¡∂÷ß¥‘π·¥π∑—ÈßÀ¡¥¢Õß√—∞

´÷Ëß√«¡∂÷ß¥‘π·¥πÕ◊Ëπ„¥∑’Ë√—∞π—Èπ¡’§«“¡√—∫º‘¥™Õ∫

(Responsibility) „π∑“ß√–À«à“ßª√–‡∑»À√◊Õ¡’

Õ”π“®Õ∏‘ª‰µ¬  (Sovereignty)  ‡Àπ◊Õ¥‘π·¥ππ—Èπ

¥â«¬ ‡™àπ ¥‘π·¥π∑’Ë‡ªìπÕ“≥“π‘§¡(‡¡◊Õß¢÷Èπ)[2] ·≈–

√—∞∑ÿ°√—∞¬àÕ¡¡’‡¢µÕ”π“®„π°“√∫—ß§—∫„™â°ÆÀ¡“¬

‡Àπ◊Õ§¥’Õ“≠“∑’Ë°√–∑”º‘¥¢÷Èπ„π¥‘π·¥π¢Õßµπ

‰¡à«à“ºŸâ°√–∑”º‘¥À√◊ÕºŸâ‡ ’¬À“¬®–∂◊Õ —≠≠“µ‘„¥À√◊Õ

‰¡à∂◊Õ —≠™“µ‘„¥‡≈¬  (Statelessness  Nationality)

‡π◊ËÕß®“°°“√°√–∑”º‘¥π—Èπ‡°‘¥¢÷Èπ„π‡¢µ¥‘π·¥π

¢Õß√—∞π—Ëπ‡Õß  ∑—Èßπ’È„π∑“ß√–À«à“ßª√–‡∑»¬—ß‰¥â

¬Õ¡√—∫„Àâ√—∞ “¡“√∂¡’Õ”π“®‡Àπ◊Õ§¥’Õ“≠“

„π‡√◊ËÕß —≠™“µ‘√—∞π—Èπ·≈–Õ“°“»¬“π¢Õß√—∞π—Èπ¥â«¬

(Article  91(1),  Article  94  United  Nations

Convention  on  the  Law  of  the  Sea,  1982)

·≈–  Article  3  Tokyo  Convention  on  Offences

and  Certain  Other  Acts  Committed  on  Board

Aircraft,  1963)

2)  À≈—°°“√∫—ß§—∫‡Àπ◊Õ∫ÿ§§≈ (Personal

Jurisdiction or Nationality Principle) °√≥’π’È

À¡“¬∂÷ß ‡¢µÕ”π“®√—∞‡Àπ◊Õ∫ÿ§§≈∑’Ë‡ªìπ§π™“µ‘

À√◊Õ∂◊Õ —≠™“µ‘¢Õß√—∞π—Èπ  ´÷Ëß‰¥â·°à ∫ÿ§§≈∏√√¡¥“

(Natural Persons) §◊Õ§π∑’Ë‡°‘¥„π√—∞À√◊Õ¡’∫‘¥“

¡“√¥“ ‡ªìπ§π∂◊Õ —≠™“µ‘¢Õß√—∞π—Èπ À√◊Õ·ª≈ß

 —≠™“µ‘‡ªìπ§π —≠™“µ‘√—∞π—Èπ ·≈–π‘µ‘∫ÿ§§≈ (Juristic

Persons) ‰¥â·°à ∫√‘…—∑Àâ“ß√â“π∑’Ë®¥∑–‡∫’¬π°àÕµ—Èß

µ“¡°ÆÀ¡“¬¿“¬„π¢Õß√—∞ √«¡∑—Èß∑√—æ¬å ‘π∑’Ë¡’

 —≠™“µ‘√—∞π—Èπ¥â«¬ ‚¥¬√—∞®–¡’‡¢µÕ”π“®√—∞‡Àπ◊Õ

§¥’Õ“≠“∑’Ë§π —≠™“µ‘π—Èπ‰¥â°√–∑”¢÷Èπ·¡â®–°√–∑”

¿“¬πÕ°√—∞[3]  ·µàÕ¬à“ß‰√°Áµ“¡ °“√∫—ß§—∫Õ”π“®

√—∞‡Àπ◊Õ —≠™“µ‘∫ÿ§§≈π’È°àÕ„Àâ‡°‘¥°“√¢—¥·¬âß

√–À«à“ß‡¢µÕ”π“®√—∞Õ¬Ÿà∫àÕ¬§√—Èß  ·≈–Õ“®¡’°“√

≈ß‚∑…„π§«“¡º‘¥‡°’Ë¬«°—π Õß§√—Èß (Double

Jeopardy)  ‚¥¬‡©æ“–∑’ËºŸâ°√–∑”º‘¥¡’À≈“¬ —≠™“µ‘

À√◊ Õ°√≥’ ‡ªì π°“√¢— ¥°— π¢Õß ‡¢µÕ”π“®√— ∞
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‡Àπ◊Õ¥‘π·¥π  ‡π◊ËÕß®“°√—∞Àπ÷Ëß‰√âÀ≈—°¥‘π·¥π  à«π

Õ’°√—∞Àπ÷Ëß„™âÀ≈—° —≠™“µ‘¢ÕßºŸâ°√–∑”º‘¥ „π∑“ß

ªØ‘∫—µ‘√–À«à“ßª√–‡∑»®÷ßπ‘¬¡®”°—¥¢Õ∫‡¢µ¢Õß

°“√„™âÀ≈—° —≠™“µ‘∫ÿ§§≈ºŸâ°√–∑”º‘¥ ‡©æ“–°√≥’

§«“¡º‘¥∑’Ë√â“¬·√ß ‡™àπ §«“¡º‘¥∞“π°∫Ø·≈–

À≈—°°“√π’È¬—ß„™â‡æ◊ËÕ‡ªìπ°“√§ÿâ¡§√Õß§π™“µ‘∑’Ë‡ªìπ

ºŸâ‡ ’¬À“¬

3) À≈—°°“√∫—ß§—∫ªÑÕß°—π (Protective

Principle)  „π∑“ß√–À«à“ßª√–‡∑»‰¥â„ÀâÕ”π“®√—∞

∑’Ë®–¡’Õ”π“®‡Àπ◊Õ°“√°√–∑”§«“¡º‘¥∑’Ë°√–∑”

¿“¬πÕ°¥‘π·¥π¢Õß√—∞ ·µà‡ªìπ°“√°√–∑”∑’Ë¡ÿàß

µàÕ§«“¡¡—Ëπ§ß¢Õß√—∞π—ÈπÀ√◊ÕµàÕ√—∞∫“≈¢Õß√—∞π—Èπ

À√◊ÕµàÕ§«“¡¡—Ëπ§ß∑“ß‡»√…∞°‘®¢Õß√—∞π—Èπ ‚¥¬

‰¡àµâÕß§”π÷ß«à“ºŸâ°√–∑”º‘¥®–¡’ —≠™“µ‘¢Õß√—∞π—Èπ

À√◊Õ‰¡à

4) À≈—°∫—ß§—∫µ“¡À≈—° “°≈ (Universal

Jurisdiction or Universal Principle) À≈—°°“√π’È

‡°‘¥¢÷Èπ‚¥¬À≈—°°ÆÀ¡“¬√–À«à“ßª√–‡∑»∑’Ë‡°‘¥¢÷Èπ

‡ªìπ·π«ªØ‘∫—µ‘√–À«à“ßª√–‡∑» (State Practices)

∑’Ë√—∞µà“ßÊ π”¡“Õâ“ß‡æ◊ËÕ„™âÕ”π“®√—∞¢Õßµπ≈ß‚∑…

ºŸâ°√–∑”º‘¥Õ“≠“∑’Ë¡’≈—°…≥–‡ªìπ§«“¡º‘¥ “°≈

‰¡à«à“ºŸâ°√–∑”º‘¥À√◊ÕºŸâ‡ ’¬À“¬®–¡’ —≠™“µ‘„¥  À√◊Õ

§«“¡º‘¥π—Èπ°√–∑”∑’Ë„¥  ∑—Èßπ’È§«“¡º‘¥Õ“≠“∑’Ë‡ªìπ

§«“¡º‘¥ “°≈π’È‡ªìπ§«“¡º‘¥µàÕ¡«≈¡πÿ…¬™“µ‘

(Hostis Wumani Generis) ÷́Ëß√—∞∑’Ë≈ß‚∑…

ºŸâ°√–∑”º‘¥≈—°…≥–π’È∂◊Õ‡ªìπ°“√≈ß‚∑…·∑π√—∞Õ◊Ëπ

∑ÿ°√—∞ ‚¥¬§«“¡º‘¥ “°≈π’È ‰¥â·°à §«“¡º‘¥∞“π

°“√¶à“≈â“ß‡ºà“æ—π∏ÿå (Genocide), §«“¡º‘¥∞“π

‡ªìπ‚®√ ≈—¥ (Piracy), §«“¡º‘¥∞“π‡ªìπ ≈—¥Õ“°“»

(Hijacking), °“√®—∫§π‡ªìπµ—«ª√–°—π (Taking

of Hostage), °“√≈—°∫Õ∫§â“¬“‡ æµ‘¥ (Illicit  Traffic

in  Narcotic  Drugs),  °“√°àÕ°“√√â“¬  (Terrorism),

Õ“™≠“°√ ß§√“¡  (War  Crimes),  Õ“™≠“°√√¡

√ÿ°√“π  (Crimes  of  Aggression), °“√§â“∑“ 

(Transport  of  Slaves)  ·µàÀ≈—°°“√∫—ß§—∫‡Àπ◊Õ

À≈—° “°≈π’È∫“ß°√≥’°àÕ„Àâ‡°‘¥§«“¡¢—¥·¬âß¢Õß

‡¢µÕ”π“®√—∞„π∑“ßªØ‘∫—µ‘®–∂◊Õ«à“√—∞„¥∑’Ë§«∫§ÿ¡

µ—«ºŸâ°√–∑”º‘¥‰«â ¬àÕ¡¡’ ‘∑∏‘Ï°«à“ ç√—∞Õ◊Ëπ„π°“√

¥”‡π‘π§¥’°—∫ºŸâ°√–∑”º‘¥é[4]

´÷ËßÀ≈—°°“√∫—ß§—∫Õ”π“®√—∞‡Àπ◊Õ§¥’Õ“≠“

µ“¡À≈—°°ÆÀ¡“¬√–À«à“ßª√–‡∑»∑—Èß  4  À≈—°

¢â“ßµâππ’È‡ªìπÀ≈—°°“√∑’Ë¬Õ¡√—∫‚¥¬°ÆÀ¡“¬®“√’µ

ª√–‡æ≥’√–À«à“ßª√–‡∑» (International  Customary

Laws) ·≈–°ÆÀ¡“¬≈“¬≈—°…≥åÕ—°…√√–À«à“ß

ª√–‡∑»  (International Code  Laws) ‡æ◊ËÕ¡‘„Àâ√—∞

µà“ßÊ  ¡’§«“¡¢—¥·¬âß„π°“√„™â‡¢µÕ”π“®√—∞  À√◊Õ

¢—¥·¬âß«à“§«“¡º‘¥„¥‡ªìπ§«“¡º‘¥ “°≈  ªí®®ÿ∫—π

„π∑“ß√–À«à“ßª√–‡∑»®÷ß¡’§«“¡æ¬“¬“¡·°â‰¢

ªí≠À“‚¥¬°“√ √â“ßÀ≈—° π∏‘ —≠≠“ (Treaty

Principle) ‡æ◊ËÕ°”Àπ¥ ‘∑∏‘Àπâ“∑’Ë¢Õß√—∞„π°“√„™â

Õ”π“®√—∞‡Àπ◊ÕÀ≈—°‡¢µÕ”π“®√—∞∑—Èß 4 °√≥’

‚¥¬‡©æ“–„π°√≥’°“√„™â‡¢µÕ”π“®√—∞πÕ°¥‘π·¥π

¢Õßµπ (Extraterritorial  Jurisdiction) ‡™àπ °√≥’

°“√„™â‡¢µÕ”π“®√—∞‡Àπ◊Õ¥‘π·¥πÕ“®„™â‰¥â∑—Èß°√≥’

°“√°√–∑”§«“¡º‘¥∑’Ë‡√‘Ë¡„π√—∞¢Õßµπ·µà‰ª ‘Èπ ÿ¥

∑’Ë√—∞Õ◊Ëπ  À√◊Õ ç‡¢µÕ”π“®‡Àπ◊Õ¥‘π·¥π∑’Ë‡ªìπÕ—µµ

«‘ —¬é  (Subjective  Territorial  Jurisdiction)  ·≈–

„π°√–∑”º‘¥Õ“≠“ ‡√‘Ë¡∑’Ë√—∞Õ◊Ëπ·≈â« ‘Èπ ÿ¥∑’Ë√—∞¢Õß

µπÀ√◊Õ  ç‡¢µÕ”π“®‡Àπ◊Õ¥‘π·¥π∑’Ë‡ªìπ¿“«–«‘ —¬é

(Objective Territorial  Jurisdiction) ‚¥¬‡©æ“–

çÀ≈—°‡¢µÕ”π“®√—∞‡Àπ◊Õ¥‘π·¥π∑’Ë‡ªìπ¿“«–«‘ —¬

‡ªìπÀ≈—°∑’Ë‰¥â√—∫°“√¬Õ¡√—∫‚¥¬√—∞µà“ßÊ ·≈–‰¥â

∫—≠≠—µ‘‡ªìπ¢âÕªØ‘∫—µ‘„π‡√◊ËÕßπ’È  ¥—ß„π¡“µ√“ 18  ·Ààß

Restatement,  Second  Foreign  Relations Law
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of United States ∫—≠≠—µ‘«à“ ç√—∞¡’·µàÕ”π“®

∑’Ë®–ÕÕ°°ÆÀ¡“¬°”Àπ¥º≈∑“ß°ÆÀ¡“¬·µà°“√

°√–∑”∑’Ë‡°‘¥¢÷ÈππÕ°Õ“≥“‡¢µ  (Territory)  ¢Õßµπ

·≈–°àÕ„Àâ‡°‘¥º≈¿“¬„πÕ“≥“‡¢µ¢Õßµπ  À“°«à“

°. °“√°√–∑”·≈–º≈¢Õß°“√°√–∑”π—Èπ ‡ªìπ

∑’Ë¬Õ¡√—∫°—π∑—Ë«‰ª«à“‡ªìπÕß§åª√–°Õ∫¢Õß§«“¡º‘¥

Õ“≠“À√◊Õ≈–‡¡‘πµ“¡°ÆÀ¡“¬¢Õß√—∞  ´÷Ëß¡’√–∫∫

°ÆÀ¡“¬∑’Ëæ—≤π“µ“¡ ¡§«√  À√◊Õ

¢. (1) °“√°√–∑”·≈–º≈¢Õß°“√°√–∑”

π—Èπ‡ªìπÕß§åª√–°Õ∫¢Õß°‘®°√√¡

∑’Ë°Æ‡°≥±åπ—Èπ„™â∫—ß§—∫

(2) º≈´÷Ëß‡°‘¥¢÷Èπ„πÕ“≥“‡¢µ¢Õß√—∞

¡’¡“°

(3) º≈‡™àππ—Èπ‡ªìπº≈‚¥¬µ√ß·≈–

§“¥À¡“¬‰¥â®“°°“√°√–∑”∑’Ë‡°‘¥

¢÷ÈππÕ°Õ“≥“‡¢µ·≈–

(4) °Æ‡°≥±åπ—Èπ‰¡à¢—¥µàÕÀ≈—°·Ààß

§«“¡¬ÿµ‘∏√√¡ ∑’Ë‡ªìπ∑’Ë¬Õ¡√—∫°—π

‚¥¬∑—Ë «‰ª ‚¥¬√—∞∑’Ë¡’ √–∫∫

°ÆÀ¡“¬∑’Ëæ—≤π“·≈â«µ“ ¡§«√[5]

®“°∑’Ë°≈à“«¡“¢â“ßµâπ ‡ªìπ∫∑∫—≠≠—µ‘

·≈–À≈—°°“√¢Õß°ÆÀ¡“¬√–À«à“ßª√–‡∑»«à“¥â«¬

‡¢µÕ”π“®√—∞∑’Ë‡ªìπæ◊Èπ∞“π„π°“√∑’Ë√—∞µà“ßÊ ®–µ√“

°ÆÀ¡“¬À√◊Õ∫—ß§—∫„™â°ÆÀ¡“¬‡Àπ◊Õ§¥’Õ“≠“∑—Èß

„π‡¢µ¥‘π·¥π·≈–πÕ°‡¢µ¥‘π·¥π ́ ÷Ëß„π≈”¥—∫µàÕ‰ª

ºŸâ«‘®—¬®–‰¥â°≈à“«∂÷ß°“√À≈—°°ÆÀ¡“¬„π à«π¢Õß

°“√∫—ß§—∫„™âÕ”π“®√—∞„π§¥’Õ“≠“ µ“¡∑’Ë∫—≠≠—µ‘‰«â

„π¡“µ√“ 3 ·≈– ¡“µ√“ 4 À¡«¥∑’Ë 2 «à“¥â«¬

¢Õ∫‡¢µ¢Õß°“√π”„™â°ÆÀ¡“¬Õ“≠“·Ààß°ÆÀ¡“¬

Õ“≠“≈“« 2005 ‡æ◊ËÕ· ¥ß„Àâ‡ÀÁπ§«“¡ Õ¥§≈âÕß

¢ÕßÀ≈—°°ÆÀ¡“¬√–À«à“ßª√–‡∑»«à“¥â«¬‡¢µ

Õ”π“®√—∞∑’Ëª√“°Ø„π°ÆÀ¡“¬≈“« Õ—π‡ªìπ°“√

· ¥ß«à“°ÆÀ¡“¬Õ“≠“≈“«¡’§«“¡‡ªìπ “°≈

µ“¡·∫∫¢Õß√—∞µà“ßÊ ∑’Ëæ—≤π“·≈â«

5. À≈—°°ÆÀ¡“¬√–À«à“ßª√–‡∑»

‡¢µÕ”π“®√—∞„π°ÆÀ¡“¬Õ“≠“≈“«

°ÆÀ¡“¬Õ“≠“≈“« 2006 ‡ªìπ°ÆÀ¡“¬

∑’Ë √— ∞  ¿“À√◊ Õ ¿“·Àà ß™“µ‘ ·Àà ß  “∏“√≥√— ∞

ª√–™“∏‘ª‰µ¬ª√–™“™π≈“«‰¥âª√—∫ª√ÿß·≈–√—∫√Õß

„Àâ¡’º≈∫—ß§—∫„™â (º≈»—°¥‘Ï ‘∑∏‘Ï) ‚¥¬ª√–∏“π

ª√–‡∑»‰¥â≈ßπ“¡‡¡◊ËÕ 9 ∏—π«“§¡ 2005 ‡æ◊ËÕ„Àâ

°ÆÀ¡“¬©∫—∫π’È„™â∫—ß§—∫·°à∫√√¥“§¥’Õ“≠“∑’Ë‡°‘¥

¢÷Èπ„π  .ª.ª.≈“« ÷́Ëß°ÆÀ¡“¬Õ“≠“≈“«‰¥â¡’

À≈—°°“√„π°“√¬Õ¡√—∫À≈—°°“√°ÆÀ¡“¬√–À«à“ß

ª√–‡∑»«à“¥â«¬‡¢µÕ”π“®√—∞‰«â´÷ËßºŸâ«‘®—¬®–°≈à“«

Õ∏‘∫“¬®“°¡“µ√“  3  ·≈–  ¡“µ√“  4  À¡«¥∑’Ë  2

«à“¥â«¬¢Õ∫‡¢µ¢Õß°“√π”„™â°ÆÀ¡“¬Õ“≠“ µ“¡

≈”¥—∫¥—ßπ’È

‚¥¬¡“µ√“ 3 ́ ÷Ëß‰¥âª√—∫ª√ÿß„À¡à‡¡◊ËÕªï 2005

‰¥â∫—≠≠—µ‘«à“

ç¡“µ√“  3  („À¡à)  °“√π”„™â°ÆÀ¡“¬Õ“≠“

„π¥‘π·¥π “∏“√≥√—∞ª√–™“∏‘ª‰µ¬ª√–™“™π≈“«

°ÆÀ¡“¬Õ“≠“©∫—∫π’È¡’º≈»—°¥‘Ï ‘∑∏‘Ï„π∑—Èß

 ªª.≈“«  ∫ÿ§§≈ºŸâ„¥À“°‰¥â°√–∑”º‘¥Õ“≠“

„π  ªª. ≈“« °Á®–‰¥â√—∫º‘¥™Õ∫µ“¡°ÆÀ¡“¬

Õ“≠“À√◊Õ°ÆÀ¡“¬Õ◊Ëπ¢Õß  ªª. ≈“« ∑’Ë‰¥â

°”Àπ¥‚∑…∑“ßÕ“≠“

ºŸâµà“ßÀπâ“∑“ß°“√∑Ÿµ À√◊Õ ∫ÿ§§≈∑’Ë‰¥â√—∫

Õ¿‘ ‘∑∏‘Ï∑“ß°“√∑Ÿµµ“¡ —≠≠“√–À«à“ß™“µ‘´÷Ëß‰¥â

°√–∑”º‘¥„π¥‘π·¥π  ªª. ≈“« °Á®–‰¥â√—∫°“√

·°â‰¢∑“ß°“√∑Ÿµé

®“°¡“µ√“ 3 „À¡à¢â“ßµâπ ºŸâ«‘®—¬‰¥âµ—Èß

¢âÕ —ß‡°µ·¬°‡ªìπ à«πÊ  ¥—ßπ’È
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1)  °ÆÀ¡“¬Õ“≠“©∫—∫π’È¡’º≈»—°¥‘Ï ‘∑∏‘Ï„π∑—Èß

 ªª. ≈“«

À¡“¬∂÷ß   ¿“·Ààß™“µ‘·≈–∑—Èßª√–∏“π

ª√–‡∑» ‰¥âª√–°“»‡¢µÕ”π“®√—∞‡Àπ◊Õ°ÆÀ¡“¬

©∫—∫π’È«à“ ¡’º≈∫—ß§—∫À√◊Õ¡’º≈»—°¥‘Ï ‘∑∏‘Ï∑—Ë«‰ª„π

 ªª. ≈“« §◊Õ ¡’‡¢µÕ”π“®‡Àπ◊Õ¥‘π·¥π   ªª.  ≈“«

‰¡à«à“®–‡ªìπ·ºàπ¥‘π ·ºàππÈ” ·≈–·ºàπøÑ“ ¢Õß

 ªª. ≈“« ÷́Ëß‡ªìπ‰ªµ“¡À≈—°°ÆÀ¡“¬√–À«à“ß

ª√–‡∑»  à«π¢ÕßÀ≈—°¥‘π·¥π (Territorial

Jurisdiction)  ÷́Ëß°√≥’π’È∂â“µ’§«“¡µ“¡‡®µπ“√¡≥å

¢Õß°ÆÀ¡“¬√–À«à“ßª√–‡∑» °Á®–À¡“¬√«¡°“√

∫—ß§—∫„™â°ÆÀ¡“¬Õ“≠“‡Àπ◊Õ‡√◊Õ∑’Ë¡’ —≠™“µ‘≈“«

·≈–Õ“°“»¬“π  (‡√◊Õ∫‘π) ∑’Ë¡’ —≠™“µ‘≈“«

2) ∫ÿ§§≈ºŸâ„¥À“°‰¥â°√–∑”º‘¥Õ“≠“„π

 ªª. ≈“« °Á®–‰¥â√—∫º‘¥™Õ∫µ“¡°ÆÀ¡“¬Õ“≠“

À√◊Õ°ÆÀ¡“¬Õ◊Ëπ¢Õß  ªª. ≈“« ∑’Ë‰¥â°”Àπ¥‚∑…

∑“ßÕ“≠“

À¡“¬∂÷ß ∫ÿ§§≈‰¡à«à“®–‡ªìπ§π —≠™“µ‘

≈“«À√◊Õ‡ªìπ§πµà“ß¥â“« §πµà“ß™“µ‘∑’ËÕ¬Ÿà„π

¥‘π·¥π¢Õß  ªª. ≈“« À“°°√–∑”º‘¥°ÆÀ¡“¬

Õ“≠“≈“«À√◊Õ°ÆÀ¡“¬Õ◊Ëπ∑’Ë¡’‚∑…∑“ßÕ“≠“°Á®–

√—∫‚∑…µ“¡∑’Ë°”Àπ¥‰«â ´÷Ëß°Á‡ªìπ‰ªµ“¡À≈—°

°ÆÀ¡“¬√–À«à“ßª√–‡∑»«à“¥â«¬ ‡¢µÕ”π“®√—∞

‡Àπ◊Õ¥‘π·¥π ÷́Ëß°“√∫—ß§—∫„™â°ÆÀ¡“¬®–·ºà≈ß‰ª

∂÷ß∫ÿ§§≈∑ÿ°§π∑’ËÕ¬Ÿà„π¥‘π·¥π¢Õß  ªª. ≈“«

∂â“°√–∑”º‘¥„π  ªª. ≈“« °ÁµâÕß√—∫º‘¥∑“ßÕ“≠“

µ“¡°ÆÀ¡“¬≈“«

3) ºŸâµà“ßÀπâ“∑“ß°“√∑ŸµÀ√◊Õ∫ÿ§§≈∑’Ë‰¥â

√—∫Õ¿‘ ‘∑∏‘Ï∑“ß°“√∑Ÿµµ“¡ —≠≠“√–À«à“ß™“µ‘

´÷Ëß‰¥â°√–∑”º‘¥„π¥‘π·¥π  ªª. ≈“« °Á®–‰¥â√—∫

°“√·°â‰¢∑“ß°“√∑Ÿµ

À¡“¬§«“¡«à“ °√≥’¢Õßπ—°°“√∑Ÿµ

À√◊ÕºŸâ¡’ ‘∑∏‘Ï‰¥√—∫Õ¿‘ ‘∑∏‘Ï∑“ß°“√∑Ÿµµ“¡ —≠≠“

√–À«à“ß™“µ‘  À“°°√–∑”º‘¥°ÆÀ¡“¬Õ“≠“

„π¥‘π·¥π  ªª. ≈“« √—∞∫“≈≈“«°Á®–¥”‡π‘π°“√

∑“ß°“√∑Ÿµºà“π‰ª¬—ß√—∞∫“≈¢Õß‡®â“¢Õß∑ŸµÀ√◊ÕºŸâ¡’

Õ¿‘ ‘∑∏‘Ïπ—Èπ°àÕπ ·µà®–‰¡à “¡“√∂¥”‡π‘π°“√∑“ß

Õ“≠“µ“¡°ÆÀ¡“¬  ªª. ≈“« ∑—π∑’‡ªìπ‡À¡◊Õπ

°—∫∫ÿ§§≈∑—Ë«‰ª∑—Èßπ’È ‡ªìπ‰ªµ“¡À≈—°°ÆÀ¡“¬

√–À«à“ßª√–‡∑»«à“¥â«¬§«“¡§ÿâ¡°—π®“°‡¢µÕ”π“®√—∞

(Immunity from Jurisdiction of State) ÷́Ëß°”Àπ¥

‰«â„π The 1961 Vienna Convention on

Diplomatic Relations ; The 1963 Vienna

Convention on Consular Relations ·≈–

The  1946  Convention  on  the  Privileges  and

Immunities  of  the  United  Nations ; The  1947

Convention  on  the  Privileges  and  Immunities

of the Specialized Agencies.  ´÷Ëß¡’À≈—°°ÆÀ¡“¬

§≈â“¬§≈÷ß°—π«à“

-  ∂“π∑’Ë¢Õß§≥–∑ŸµºŸâ·∑π®–∂Ÿ°

≈–‡¡‘¥¡‘‰¥â µ—«·∑π¢Õß√—∞ºŸâ√—∫‰¡àÕ“®‡¢â“‰ª„π

 ∂“π∑’Ëπ—Èπ‰¥â ‡«âπ·µàÀ—«Àπâ“§≥–∑Ÿµ ºŸâ·∑π®–

„Àâ§«“¡¬‘π¬Õ¡ (¢âÕ 22 «√√§ 1 The 1961

Vienna  Convention)

- µ—«∫ÿ§§≈¢Õßµ—«·∑π∑“ß°“√∑Ÿµ®–

∂Ÿ°≈–‡¡‘¥¡‘‰¥â µ—«·∑π¢Õß∑Ÿµ®–‰¡à∂Ÿ°®—∫°ÿ¡À√◊Õ

°—°¢—ß„π√Ÿª„¥ √—∞ºŸâ√—∫®–ªØ‘∫—µ‘µàÕµ—«·∑π∑“ß°“√

∑Ÿµ¥â«¬§«“¡‡§“√æµ“¡ ¡§«√ ·≈–®–¥”‡π‘π°“√

∑’Ë‡À¡“– ¡„π°“√ªÑÕß°—π °“√ª√–∑ÿ…√â“¬„¥Ê

µàÕµ—«∫ÿ§§≈ ‡ √’¿“æ À√◊Õ‡°’¬√µ‘ ¢Õßµ—«·∑π

∑“ß°“√∑Ÿµ (¢âÕ  29 The 1961 Vienna

Convention)

- µ—«·∑π∑“ß°“√∑Ÿµ®–‰¥â√—∫§«“¡

§ÿâ¡°—π®“°Õ”π“®»“≈∑“ß§¥’Õ“≠“¢Õß√—∞ºŸâ√—∫....
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(¢âÕ  31  The  1961  Vienna  Convention)

·µà∂â“°√≥’∑ŸµÀ√◊Õ§≥–ºŸâ·∑π‰¡à∑”µπ„Àâ

‡°‘¥§«“¡ —¡æ—π∏åÕ—π¥’À√◊Õ„™â∞“π–µ—«·∑π∑“ß°“√

∑ŸµÀ√◊Õ§≥–ºŸâ·∑π‰ª„π∑“ßº‘¥°ÆÀ¡“¬  (Abuse)

„π°√≥’π’È √— ∞ºŸâ  à ß “¡“√∂∫Õ° ≈–°“√§ÿâ¡°—π

∑“ß°“√∑Ÿµ‰¥âµ“¡¢âÕ 32 The 1961 Vienna

Convention. À√◊Õ√—∞ºŸâ√—∫∑Ÿµ°Á¡’Õ”π“®„™â«‘∏’°“√

¢—∫∑ŸµÀ√◊ÕºŸâ·∑ππ—Èπ‰¥â „π∞“π–‡ªìπ∫ÿ§§≈

‰¡àæ÷ßª√“√∂π“ (Persona Non Greta)[6]

¡“µ√“ 4 °ÆÀ¡“¬Õ“≠“≈“« 2005 ‰¥â∫—≠≠—µ‘

‰«â«à“

ç¡“µ√“ 4 °“√π”„™â°ÆÀ¡“¬Õ“≠“

πÕ°¥‘π·¥π   “∏“√≥√—∞ª√–™“∏‘ª‰µ¬ª√–™“™π

≈“«

æ≈‡¡◊Õß≈“«ºŸâ∑’Ë ‰¥â°√–∑”º‘¥∑“ßÕ“≠“

Õ¬ŸàπÕ°¥‘π·¥π  ªª.  ≈“«  °Á®–‰¥√—∫º‘¥™Õ∫∑“ß

Õ“≠“  ∂â“«à“°“√°√–∑”¥—ß°≈à“« À“°‰¥â°”Àπ¥‰«â

„π°ÆÀ¡“¬Õ“≠“À√◊Õ°ÆÀ¡“¬Õ—π¢Õß  ªª. ≈“«

∑’Ë‰¥â°”Àπ¥‚∑…∑“ßÕ“≠“

§πµà“ß¥â“«·≈–∫ÿ§§≈∑’Ë‰¡à¡’ —≠™“µ‘∑’ËÕ¬Ÿà

À√◊ÕÕ“»—¬Õ¬Ÿà„π  ªª. ≈“« À“°‰¥â°√–∑”º‘¥∑“ß

Õ“≠“Õ¬ŸàπÕ°¥‘π·¥π  ªª. ≈“« °Á®–‰¥â√—∫º‘¥™Õ∫

∑“ßÕ“≠“‡™àπ‡¥’¬«°—π

§πµà“ßª√–‡∑»∑’Ë‰¥â°√–∑”º‘¥∑“ßÕ“≠“Õ¬Ÿà

πÕ°¥‘π·¥π  ªª. ≈“« ®–‰¥â√—∫º‘¥™Õ∫∑“ßÕ“≠“

µàÕ°ÆÀ¡“¬¢Õß   ªª. ≈“« „π°√≥’∑’Ë‰¥â°”Àπ¥

‰«â„π —≠≠“√–À«à“ß™“µ‘é

®“°¡“µ√“ 4 ¢â“ßµâπ ºŸâ«‘®—¬‰¥âµ—Èß¢âÕ —ß‡°µ

·¬°‡ªìπ à«πÊ  ¥—ßπ’È

1) æ≈‡¡◊Õß≈“« ºŸâ‰¥â°√–∑”º‘¥∑“ßÕ“≠“

Õ¬ŸàπÕ°¥‘π·¥π  ªª. ≈“« °Á®–‰¥â√—∫º‘¥™Õ∫∑“ß

Õ“≠“∂â“À“°«à“°“√°√–∑”¥—ß°≈à“« À“°‰¥â°”Àπ¥

‰«â„π°ÆÀ¡“¬Õ“≠“À√◊Õ°ÆÀ¡“¬Õ◊Ëπ¢Õß  ªª.

≈“«  ∑’Ë‰¥â°”Àπ¥‚∑…∑“ßÕ“≠“

À¡“¬§«“¡«à“°√≥’∑’Ë∫ÿ§§≈ —≠™“µ‘≈“«

À“°°√–∑”§«“¡º‘¥Õ“≠“πÕ°¥‘π·¥π≈“«°Á

 “¡“√∂√—∫‚∑…µ“¡°ÆÀ¡“¬≈“«‰¥âÀ“°°“√

°√–∑”º‘¥π—Èπ‡ªìπ§«“¡º‘¥µ“¡°ÆÀ¡“¬Õ“≠“≈“«

À√◊Õ°ÆÀ¡“¬Õ◊Ëπ¢Õß   ªª.  ≈“«∑’Ë¡’‚∑…∑“ßÕ“≠“

·µà∂â“°“√°√–∑”π—Èπ‡ªìπ§«“¡º‘¥µ“¡°ÆÀ¡“¬

Õ“≠“¢Õßª√–‡∑»Õ◊Ëπ ·µà°“√°√–∑”π—Èπ‰¡à‡ªìπ

§«“¡º‘¥µ“¡°ÆÀ¡“¬≈“« ∫ÿ§§≈π—Èπ°Á‰¡àµâÕß√—∫

º‘¥À√◊Õ‚∑…µ“¡°ÆÀ¡“¬≈“« ∑—Èßπ’È  À≈—°°ÆÀ¡“¬

Õ“≠“µÕππ’È Õ¥§≈âÕß°—∫À≈—°°ÆÀ¡“¬√–À«à“ß

ª√–‡∑»«à“¥â«¬‡¢µÕ”π“®√—∞„πÀ≈—°∫—ß§—∫‡Àπ◊Õ

§π™“µ‘À√◊Õ —≠™“µ‘ (Nationality Principle) ÷́Ëß

°”Àπ¥„Àâ√—∞‡®â“¢Õß —≠™“µ‘  “¡“√∂„™â‡¢µ

Õ”π“®¢Õßµπ‡Àπ◊Õ∫ÿ§§≈À√◊Õ∑√—æ¬å ‘π∑’Ë¡’

 —≠™“µ‘√—∞π—Èπ‰¥â‰¡à«à“∫ÿ§§≈À√◊Õ∑√—æ¬å ‘ππ—Èπ®–Õ¬Ÿà

∑’Ë„¥[7]  ÷́Ëß‡ªìπ°√≥’∑’Ë√—∞≈“«‰¥âÕÕ°°ÆÀ¡“¬

‚¥¬„Àâ¡’º≈∫—ß§—∫°—∫æ≈‡¡◊Õß≈“«∑’Ë°√–∑”º‘¥Õ“≠“

„πª√–‡∑»Õ◊Ëπ À“°°“√°√–∑”π—Èπ‡ªìπ§«“¡º‘¥µ“¡

°ÆÀ¡“¬¿“¬„π¢Õßª√–‡∑»≈“«

2) §πµà“ß¥â“«  ·≈–∫ÿ§§≈∑’Ë‰¡à¡’ —≠™“µ‘

∑’ËÕ¬ŸàÀ√◊ÕÕ“»—¬Õ¬Ÿà„π  ªª. ≈“«À“°‰¥â°√–∑”º‘¥

∑“ßÕ“≠“Õ¬ŸàπÕ°¥‘π·¥π  ªª. ≈“« °Á®–‰¥â√—∫º‘¥

™Õ∫ ∑“ßÕ“≠“‡™àπ‡¥’¬«°—π

°√≥’π’È‡ªìπ°√≥’∑’Ë°ÆÀ¡“¬Õ“≠“≈“«

°”Àπ¥§«“¡√—∫º‘¥µàÕ§πµà“ß¥â“«À√◊Õ§π‰¡à¡’

 —≠™“µ‘∑’ËÕ“»—¬À√◊ÕÕ¬Ÿà„π  ªª. ≈“« ∑’Ë°√–∑”º‘¥

∑“ßÕ“≠“πÕ°¥‘π·¥π≈“«°Á√—∫º‘¥µ“¡°ÆÀ¡“¬

≈“«¥â«¬ ´÷Ëß°√≥’π’ÈÀ¡“¬∂÷ß °“√°√–∑”¥—ß°≈à“«º‘¥

∑—Èß°ÆÀ¡“¬¢Õß√—∞Õ◊Ëπ ·≈–°√–∑”º‘¥µ“¡°ÆÀ¡“¬

≈“«¥â«¬  ‡æ√“–À“°°“√°√–∑”π—Èπ‰¡à‡ªìπ§«“¡º‘¥
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µ“¡°ÆÀ¡“¬≈“«  ¬àÕ¡‰¡àµâÕß√—∫º‘¥À√◊Õ‚∑…µ“¡

°ÆÀ¡“¬≈“«µ“¡∑’Ë√–∫ÿÀ≈—°°“√„π¡“µ√“  2 („À¡à)

æ◊Èπ∞“π¢Õß§«“¡√—∫º‘¥™Õ∫∑“ßÕ“≠“ À≈—°°“√

„π à«ππ’È¡’§«“¡ Õ¥§≈âÕß°—∫À≈—°°ÆÀ¡“¬

√–À«à“ßª√–‡∑»«à“¥â«¬‡¢µÕ”π“®√—∞‡Àπ◊ÕÀ≈—°

ªÑÕß°—π (Protective Principle) ´÷Ëß«“ßÀ≈—°„Àâ√—∞

‡¢µ·≈–√—∞ “¡“√∂„™â‡¢µÕ”π“®√—∞‡Àπ◊Õ°“√

°√–∑”º‘¥∫“ßÕ¬à“ß´÷Ëß·¡â°√–∑”πÕ°√—∞·µà‡ªìπ

§«“¡º‘¥ À“°‡ªìπ§«“¡º‘¥‡°’Ë¬«°—∫§«“¡¡—Ëπ§ß

¢Õß√—∞À√◊Õ√—∞∫“≈À√◊Õ§«“¡¡—Ëπ§ß∑“ß‡»√…∞°‘®

¢Õß√—∞π—Èπ‚¥¬‰¡à§”π÷ß«à“ºŸâ°√–∑”º‘¥®–‡ªìπ§π

 —≠™“µ‘√—∞π—ÈπÀ√◊Õ‰¡à[8]  À≈—°°ÆÀ¡“¬π’È®÷ß√—∫√Õß

‡¢µÕ”π“®√—∞∑’Ë„Àâ√—∞∑ÿ°√—∞¡’Õ”π“®√—∞„π°“√¥”‡π‘π

°“√°—∫§¥’‡°’Ë¬«°—∫§«“¡¡—Ëπ§ß¢Õßµπ‰¥â ·¡â∫ÿ§§≈

∑’Ë°√–∑”®–‰¡à„™à§π™“µ‘√—∞π—ÈπÀ√◊Õ°“√°√–∑”º‘¥

π—Èπ®–‡°‘¥¢÷ÈππÕ°√—∞¢Õßµπ°Áµ“¡ ·µàµ“¡

°ÆÀ¡“¬Õ“≠“≈“«„π à«ππ’È‡æ‘Ë¡À≈—°¿Ÿ¡‘≈”‡π“

À√◊Õ∂‘Ëπ∑’ËÕ¬Ÿà¢ÕßºŸâ°√–∑”º‘¥«à“∂â“Õ¬ŸàÀ√◊ÕÕ“»—¬Õ¬Ÿà

„π≈“«°√–∑”º‘¥Õ“≠“πÕ°¥‘π·¥π≈“« (·µà§«“¡

º‘¥π—ÈπµâÕß‡ªìπ§«“¡º‘¥µ“¡°ÆÀ¡“¬≈“«¥â«¬)

°Á∫—ß§—∫„Àâ∂Ÿ°≈ß‚∑…µ“¡°ÆÀ¡“¬≈“«‰¥â

3) §πµà“ßª√–‡∑»∑’Ë ‰¥â°√–∑”º‘¥∑“ß

Õ“≠“Õ¬ŸàπÕ°¥‘π·¥π  ªª. ≈“« ®–‰¥â√—∫º‘¥™Õ∫

∑“ßÕ“≠“µàÕ°ÆÀ¡“¬¢Õß  ªª. ≈“« „π°√≥’∑’Ë‰¥â

°”Àπ¥‰«â„π —≠≠“√–À«à“ß™“µ‘( —≠≠“√–À«à“ß

ª√–‡∑»)

°√≥’π’È‡ªìπ°√≥’∑’Ë§πµà“ßª√–‡∑»‰¥â

°√–∑”º‘¥∑“ßÕ“≠“πÕ°¥‘π·¥π¢Õßª√–‡∑»≈“«

°ÁÕ“®µâÕß√—∫‚∑…µ“¡°ÆÀ¡“¬≈“«‰¥â∂â“‡ªìπ°√≥’

∑”§«“¡º‘¥∑’Ë°”Àπ¥‰«â‡ªìπ§«“¡º‘¥µ“¡°ÆÀ¡“¬

√–À«à“ßª√–‡∑»À√◊Õµ“¡∑’Ë√—∞∫“≈‰¥â∑”§«“¡µ°≈ß

°—∫ª√–™“§¡√–À«à“ßª√–‡∑»¥â«¬ ´÷ËßÀ≈—°°“√

„π à«ππ’È¡’§«“¡ Õ¥§≈âÕßµàÕÀ≈—°°ÆÀ¡“¬

√–À«à“ßª√–‡∑»«à“¥â«¬‡¢µÕ”π“®√—∞µ“¡À≈—° “°≈

(Universal Principle) ´÷Ëß°”Àπ¥¢÷Èπ∑—Èß°ÆÀ¡“¬

®“√’µª√–‡æ≥’√–À«à“ßª√–‡∑» (International

Customary Laws) À√◊Õ°ÆÀ¡“¬√–À«à“ßª√–‡∑»

∑’Ë‡ªìπ≈“¬≈—°…≥åÕ—°…√ (Code Law) ´÷ËßÕ“®Õ¬Ÿà

„π√Ÿª¢Õß Convention, Covenant, Treaty,

Protocol, Agreement À√◊Õ‡√’¬°Õ¬à“ßÕ◊Ëπ∑’Ë¡’

≈—°…≥–‡ªìπ —≠≠“√–À«à“ßª√–‡∑»  ∑—Èß·∫∫∑«‘¿“§’

(Bilateral) ·≈–·∫∫æÀÿ¿“§’ (Multilateral) Õ“∑‘

§«“¡º‘¥∞“π‚®√ ≈—¥ (Piracy),  ≈—¥Õ“°“»

(Hijacking),  §â“∑“   (Slaves), §â“¡πÿ…¬å  (Human

Traffic) ‚¥¬√—∞∑ÿ°√—∞¡’Õ”π“®„π°“√¥”‡π‘π§¥’

Õ“≠“°—∫∫ÿ§§≈∑’Ë°√–∑”§«“¡º‘¥√–À«à“ßª√–‡∑»π’È

‰¥â·¡â®–¡‘„™à§π™“µ‘¢Õß√—∞À√◊Õ°“√°√–∑”§«“¡º‘¥

¢Õß√—∞ ∑—Èßπ’È‡æ◊ËÕ√—°…“§«“¡ ß∫ª≈Õ¥¿—¬¢Õß

 —ß§¡‚≈°√à«¡°—π Õ¬à“ß‰√°Áµ“¡°“√∑’Ë√—∞®–≈ß‚∑…

°—∫∫ÿ§§≈∑’Ë°√–∑”º‘¥πÕ°√—∞µ“¡°ÆÀ¡“¬¿“¬„π

¢Õß·µà≈–√—∞‰¥âπ—Èπ √—∞¥—ß°≈à“«∑’ËµâÕß°“√®–≈ß‚∑…

µâÕß¡’∫∑∫—≠≠—µ‘«à“¥â«¬§«“¡º‘¥∞“ππ—Èπ‡ ’¬°àÕπ

„π°√≥’¢Õßª√–‡∑»≈“«°Á‡™àπ‡¥’¬«°—π°“√®–

≈ß‚∑…∫ÿ§§≈µà“ßª√–‡∑»∑’Ë°√–∑”§«“¡º‘¥πÕ°

¥‘π·¥π≈“«´÷Ëß‡ªìπ∞“π§«“¡º‘¥µ“¡°ÆÀ¡“¬

√–À«à“ßª√–‡∑»‰¥âπ—Èπ §«“¡º‘¥∞“ππ—ÈπµâÕß¡’°“√

∫—≠≠—µ‘‡ªìπ§«“¡º‘¥µ“¡°ÆÀ¡“¬≈“«¥â«¬ ∑—Èßπ’È

‡ªìπ‰ªµ“¡À≈—°°“√¢Õß¡“µ√“  2  („À¡à) «à“¥â«¬

æ◊Èπ∞“π¢Õß§«“¡º‘¥∑“ßÕ“≠“´÷Ëß∫—≠≠—µ‘«à“

ç∫ÿ§§≈„¥®–¡’§«“¡√—∫º‘¥™Õ∫∑“ßÕ“≠“

·≈–®–∂Ÿ°≈ß‚∑…∑“ßÕ“≠“‰¥â°ÁµâÕß‡¡◊ËÕ∫ÿ§§≈ºŸâπ—Èπ

À“°¡’°“√°√–∑”‚¥¬‡®µπ“À√◊Õ¥â «¬§«“¡

√–¡—¥√–«—ß∑’Ë‡ªìπÕ—πµ√“¬µàÕ —ß§¡ ´÷Ëß‰¥â°”Àπ¥‰«â

„π°ÆÀ¡“¬Õ“≠“À√◊Õ°ÆÀ¡“¬Õ◊Ëπ¢Õß   ªª. ≈“«
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∑’Ë‰¥â°”Àπ¥‚∑…Õ“≠“·≈–„π‡¡◊ËÕ¡’§”µ—¥ ‘π¢Õß

»“≈‡∑à“π—Èπé

6.  ∫∑ √ÿª

°ÆÀ¡“¬√–À«à“ßª√–‡∑»‡ªìπ°ÆÀ¡“¬

∑’Ë ‡°‘¥¢÷Èπ‚¥¬§«“¡√à«¡¡◊Õ·≈–À≈—°ªØ‘∫—µ‘¢Õß

ª√–‡∑»µà“ßÊ √«¡∂÷ßÕß§å°“√√–À«à“ßª√–‡∑»

‡æ◊ËÕ„Àâ‡ªìπ·π«∑“ßªØ‘∫—µ‘√à«¡°—π ¢®—¥ªí≠À“

§«“¡¢—¥·¬âß√–À«à“ßª√–‡∑»  ÷́Ëß°ÆÀ¡“¬√–À«à“ß

ª√–‡∑»·¡â®–‡ªìπ°ÆÀ¡“¬∑’Ë°≈à“«∂÷ß§«“¡

 —¡æ—π∏å√–À«à“ß√—∞·µà„π à«πÀπ÷Ëß°Á‰¥â∂Ÿ°°”Àπ¥≈ß

„π°ÆÀ¡“¬¿“¬„π¢Õß√—∞´÷Ëß√—∞π—Èπ¡’§«“¡ºŸ°æ—π

µàÕ°ÆÀ¡“¬À√◊Õ¢âÕµ°≈ß√–À«à“ßª√–‡∑»π—Èπ „π

°ÆÀ¡“¬√–À«à“ßª√–‡∑»«à“¥â«¬‡¢µÕ”π“®√—∞‰¥â

°≈à“«∂÷ß°“√„™âÕ”π“®√—∞ (Jurisdiction) ¢Õß·µà≈–

√—∞«à“·π«∑“ß°“√„™âÕ”π“®√—∞ “¡“√∂¥”‡π‘π°“√

‰¥â∫πæ◊Èπ∞“πÀ≈—°°ÆÀ¡“¬√–À«à“ßª√–‡∑» 4 À≈—°

§◊Õ À≈—°¥‘π·¥π (Territorial Principle)

À≈—°∫ÿ§§≈À√◊Õ —≠™“µ‘ (Personal or Nationality

Principle) À≈—°ªÑÕß°—π  (Protective  Principle) ·≈–

À≈—° “°≈(Universal Principle) ÷́Ëß°“√»÷°…“§√—Èß

π’ÈºŸâ«‘®—¬‰¥â»÷°…“À≈—°°ÆÀ¡“¬√–À«à“ßª√–‡∑»

«à“¥â«¬‡¢µÕ”π“®√—∞„πÀ≈—°°ÆÀ¡“¬Õ“≠“≈“«

®“°°“√»÷°…“æ∫«à“„π°ÆÀ¡“¬Õ“≠“≈“« ´÷Ëß

ºŸâ«‘®—¬»÷°…“„π ¡“µ√“ 3 „À¡à ¡“µ√“ 4

À¡«¥∑’Ë 2 «à“¥â«¬¢Õ∫‡¢µ¢Õß°“√„™â°ÆÀ¡“¬Õ“≠“

·π«§‘¥¢ÕßÀ≈—°°ÆÀ¡“¬√–À«à“ßª√–‡∑»«à“¥â«¬

‡¢µÕ”π“®√—∞∑—Èß 4 À≈—° ‚¥¬°ÆÀ¡“¬Õ“≠“®–¡’

°“√∫—ß§—∫„™âµàÕ∫ÿ§§≈∑ÿ°§π∑’ËÕ¬Ÿà„π¥‘π·¥π≈“«

(¬°‡«âπ∑ŸµÀ√◊Õ§≥–ºŸâ·∑π∑’Ë‰¥âÕ¿‘ ‘∑∏‘Ï∑“ß°“√∑Ÿµ)

∫—ß§—∫µàÕ§π —≠™“µ‘≈“«∑’Ë°√–∑”º‘¥πÕ°¥‘π·¥π≈“«

∂â“§«“¡º‘¥π—Èπ‡ªìπ°“√°√–∑”∑’Ëº‘¥°ÆÀ¡“¬≈“«¥â«¬

∫—ß§—∫µàÕ§πµà“ß¥â“«À√◊Õ§π‰¡à¡’ —≠™“µ‘∑’Ëæ—°

Õ“»—¬À√◊Õ¡’∑’ËÕ¬Ÿà„π ªª.≈“« ∑’Ë‰¥â°√–∑”º‘¥Õ“≠“

πÕ°¥‘π·¥π≈“«  (§«“¡º‘¥π—ÈπµâÕß¡’∫—≠≠—µ‘‡ªìπ

§«“¡º‘¥µ“¡°ÆÀ¡“¬≈“«¥â«¬)·≈–∫—ß§—∫∫ÿ§§≈

µà“ßª√–‡∑»∑’Ë°√–∑”§«“¡º‘¥∑“ßÕ“≠“πÕ°¥‘π

·¥π≈“«  ·≈–§«“¡º‘¥π—Èπ‡ªìπ°√≥’∑’Ë°”Àπ¥‰«â„π

 —≠≠“√–À«à“ß™“µ‘(°ÆÀ¡“¬À√◊Õ¢âÕµ°≈ß√–À«à“ß

ª√–‡∑») ́ ÷Ëßµ“¡À≈—°¡“µ√“ 2 °ÆÀ¡“¬Õ“≠“≈“«

§«“¡º‘¥π—ÈπµâÕß¡’°“√∫—≠≠—µ‘‡ªìπ§«“¡º‘¥µ“¡

°ÆÀ¡“¬≈“«¥â«¬ ¥—ßπ—Èπ®÷ß· ¥ß„Àâ‡ÀÁπ«à“

°ÆÀ¡“¬Õ“≠“≈“«¡’À≈—°°“√∑’ËÀ≈—°‡°≥±å¢Õß

°ÆÀ¡“¬√–À«à“ßª√–‡∑»«à“¥â«¬‡¢µÕ”π“®√—∞

√—∫√Õß„π∑“ß∫—ß§—∫„™â°ÆÀ¡“¬‡Àπ◊Õ§¥’Õ“≠“ ·≈–

‡ªìπ°ÆÀ¡“¬∑’Ë¡’§«“¡ ¡∫Ÿ√≥åµ“¡¡“µ√∞“π¢Õß

°ÆÀ¡“¬√–À«à“ßª√–‡∑»



«“√ “√»√’ààπ§√‘π∑√«‘‚√≤«‘®—¬·≈–æ—≤π“

30

ªï∑’Ë 1 ©∫—∫∑’Ë 1 ¡°√“§¡ - ¡‘∂ÿπ“¬π 2552 Vol. 1 No. 1  January - June 2009

‡Õ° “√Õâ“ßÕ‘ß
[1]  πæπ‘∏‘   ÿ√‘¬–.  2550.  °ÆÀ¡“¬√–À«à“ßª√–‡∑» ‡≈à¡ 2.  æ‘¡æå§√—Èß∑’Ë 6. °√ÿß‡∑æœ :   ”π—°æ‘¡æå

«‘≠êŸ™π.  Àπâ“ 39-47,  ª√– ‘∑∏‘Ï  ‡Õ°∫ÿµ√. 2547.  °ÆÀ¡“¬√–À«à“ßª√–‡∑»·ºπ°§¥’‡¡◊Õß

‡≈à¡ 2 √—∞.  °√ÿß‡∑æœ :   ”π—°æ‘¡æå«‘≠êŸ™π.  Àπâ“ 41,  ®ÿ¡æµ   “¬ ÿπ∑√. 2549.

°ÆÀ¡“¬√–À«à“ßª√–‡∑»  ‡≈à¡ 1.  æ‘¡æå§√—Èß∑’Ë 6.  °√ÿß‡∑æœ :  ”π—°æ‘¡æå«‘≠êŸ™π.  Àπâ“ 237-

238,  ¡À“«‘∑¬“≈—¬ ÿ‚¢∑—¬∏√√¡¡“∏‘√“™.  2549.  °ÆÀ¡“¬√–À«à“ßª√–‡∑»  Àπà«¬∑’Ë 1-8.

æ‘¡æå§√—Èß∑’Ë 2.  ππ∑∫ÿ√’ :  ”π—°æ‘¡æå¡À“«‘∑¬“≈—¬ ÿ‚¢∑—¬∏√√¡“∏‘√“™.  Àπâ“ 50.

[2]  ®ÿ¡æµ   “¬ ÿπ∑√.  2549.  °ÆÀ¡“¬√–À«à“ßª√–‡∑»  ‡≈à¡ 1.  æ‘¡æå§√—Èß∑’Ë 6.  °√ÿß‡∑æœ :

 ”π—°æ‘¡æå«‘≠êŸ™π.  Àπâ“ 240-241.

[3]  ª√– ‘∑∏‘Ï  ‡Õ°∫ÿµ√. 2547.  °ÆÀ¡“¬√–À«à“ßª√–‡∑»·ºπ°§¥’‡¡◊Õß ‡≈à¡ 2 √—∞.  °√ÿß‡∑æœ :

 ”π—°æ‘¡æå«‘≠êŸ™π.  Àπâ“ 43.

[4]  ª√– ‘∑∏‘Ï  ‡Õ°∫ÿµ√. 2547. °ÆÀ¡“¬√–À«à“ßª√–‡∑»·ºπ°§¥’‡¡◊Õß ‡≈à¡ 2 √—∞.  °√ÿß‡∑æœ :

 ”π—°æ‘¡æå«‘≠êŸ™π.  Àπâ“ 49.

[5]  ®ÿ¡æµ   “¬ ÿπ∑√.  2549. °ÆÀ¡“¬√–À«à“ßª√–‡∑» ‡≈à¡ 1. æ‘¡æå§√—Èß∑’Ë 6.  °√ÿß‡∑æœ :

 ”π—°æ‘¡æå«‘≠êŸ™π.  Àπâ“  241-242. ·ª≈®“°µ—«∫∑¿“…“Õ—ß°ƒ… çRestatement,  Second

Foreign  Relations  Law  of  United  States.  Section 18  Jurisdiction  to  Prescribe  with

Respect  to  Effect  within  Territory

A  state has  jurisdiction  to  prescribe  a  rule  of  law  attaching  lea gal  consequences

to  conduct  that  occurs  outside  its  territory  and  causes  and  effect  within  its  territory,

if  either

(a)  the  conduct  and  its  effects  are  generally  recognized  as  constituent

elements  of  crime  or  tort  under  the  law  of  states  that  have  reasonably

developed  legal  system,  or

(b)  (i)  the  conduct  and  it  effect  are  constituent  elements  of  activity  to  which

the  rule  applies  ;  (ii)  the  effect  within  the  territory  is  substantial  ;  (iii)  it  occurs

as  a  direct  and  foreseeable  result  of  the  conduct  outside  the  territory  ;  and  (iv)

the  rule  is  not  inconsistent  with  the  provincials  of  justice  generally   recognized

by  states  that  have  reasonably  developed  legal  system

[6]  πæπ‘∏‘   ÿ√‘¬–.  2550.  °ÆÀ¡“¬√–À«à“ßª√–‡∑» ‡≈à¡ 2.  æ‘¡æå§√—Èß∑’Ë 6.  °√ÿß‡∑æœ :  ”π—°æ‘¡æå

«‘≠êŸ™π.  Àπâ“ 54.

[7]  ®ÿ¡æµ   “¬ ÿπ∑√.  2549.  °ÆÀ¡“¬√–À«à“ßª√–‡∑»  ‡≈à¡ 1.  æ‘¡æå§√—Èß∑’Ë 6.  °√ÿß‡∑æœ :  ”π—°æ‘¡æå

«‘≠êŸ™π.  Àπâ“  250.

[8]  ®ÿ¡æµ   “¬ ÿπ∑√.  2549. °ÆÀ¡“¬√–À«à“ßª√–‡∑» ‡≈à¡ 1.  æ‘¡æå§√—Èß∑’Ë 6. °√ÿß‡∑æœ :  ”π—°æ‘¡æå

«‘≠êŸ™π.  Àπâ“ 280.


