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Abstract

The landmark ruling in Loper Bright Enterprises v. Raimondo (2024)
significantly reshaped American administrative law by overruling the Chevron
doctrine. The U.S. Supreme Court held that Section 706 of the Administrative
Procedure Act (APA) mandates courts to exercise “independent judgment”
on all relevant questions of law, thereby rejecting the presumption that
statutory ambiguity equates to an implicit delegation of interpretive authority
to administrative agencies. In this post-Chevron landscape, the Court
revitalized the framework from Skidmore v. Swift & Co. (1944), allowing courts
to accord “respect” or “weight” to agency opinions based on their persuasive
power. However, the exact "lawful scope" of such weight under Section 706
remains an underexplored doctrinal challenge.

This article analyzes and proposes a framework for applying Skidmore
by distinguishing between “ Educational Skidmore” (evidentiary weight based
on reason) and “Deferential Skidmore” (institutional weight based on status).
Through doctrinal and conceptual analysis, it argues that only the educational
model is compatible with the APA's requirement of independent judicial
judgment, while Deferential Skidmore risks functioning as “ Chevron-lite”
by eroding judicial independence. The article further develops a four-step
“ Loper Bright/APA Test” as a structured guideline for evaluating agency
expertise, and examines comparative models from Canada (Vavilov's
reasonableness review) and the United Kingdom (Wednesbury-
proportionality) to derive lessons for the Thai administrative law context.
The central thesis proposes a “ Respectful Listening but Non-Abdication”
model for Thailand, ensuring that technical administrative discretion is subject

to principled, transparent judicial review.
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2 Bernard W. Bell, “Loper Bright: Resurrecting Skidmore in a New Era,” Seton Hall Law
Review 55 (2025): 1577-79; Kristin E. Hickman, “Anticipating a New Modern Skidmore
Standard,” Duke Law Journal Online 74 (2025): 116-18.

> Loper Bright Enterprises v. Raimondo, 603 U.S. 369, 392-95 (2024).
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Review 107 (2007): 1243-48.
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16 Kristin E. Hickman and Matthew D. Krueger, “In Search of the Modern
Skidmore Standard,” Columbia Law Review 107, no. 6 (2007): 1237-42 (describing the
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" Hickman and Krueger, “In Search of the Modern Skidmore Standard,” 1235-
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'8 Hickman & Krueger, “In Search of the Modern Skidmore Standard,” 1271-90.

¥ Hickman & Krueger, “In Search of the Modern Skidmore Standard,” 1279;
Kent Barnett and Christopher J. Walker, “Chevron in the Circuit Courts,” Michigan Law
Review 116, no. 1 (2017): 1, 30.
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Deferential Skidmore,” Northwestern University Law Review (2026, forthcoming), 8-12.

2 Loper Bright Enterprises v. Raimondo, 603 U.S. 369, 394 (2024) (Roberts, C.J.).
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% Bell, “Loper Bright: Resurrecting Skidmore,” 1582-84; Loper Bright
Enterprises v. Raimondo, 603 U.S. 369, 394-95 (2024).

% Kristin E. Hickman, “Anticipating a New Modern Skidmore Standard,” Duke
Law Journal Online 74 (2025): 120-28; Kent Barnett and Christopher J. Walker,
“Chevron in the Circuit Courts,” Michigan Law Review 116, no. 1 (2017): 1, 20-35
(documenting circuit-level variation in applying deference standards).

2" Hickman & Krueger, “In Search of the Modern Skidmore Standard,” 1288-90.

% Hickman, “Anticipating a New Modern Skidmore Standard,” 130-33; Peter L.
Strauss, “‘Deference’ Is Too Confusing—Let’s Call Them ‘Chevron Space’ and

‘Skidmore Weight,”” Columbia Law Review 112, no. 6 (2012): 1143, 1170-75.
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2 McGinnis & Pillari, “Against Deferential Skidmore,” 19-23.

%0 John O. McGinnis and Phil Pillari, “Against Deferential Skidmore,”
Northwestern University Law Review (2026, forthcoming), 1-5.

1 McGinnis & Pillari, “Against Deferential Skidmore,” 3-5.
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*2 McGinnis & Pillari, “Against Deferential Skidmore,” 5-7.

*> McGinnis & Pillari, “Against Deferential Skidmore,” 3-4 (distinguishing
evidentiary weight from institutional weight).

** McGinnis & Pillari, “Against Deferential Skidmore,” 4-6; Hickman & Krueger,
“In Search of the Modern Skidmore Standard,” 1271-79.

*> McGinnis & Pillari, “Against Deferential Skidmore,” 19-23; Loper Bright
Enterprises v. Raimondo, 603 U.S. 369, 394, 412 (2024).
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“‘Deference’ Is Too Confusing,” 1145-50.

% McGinnis and Pillari, “Against Deferential Skidmore,” 35-39; Strauss,

*" McGinnis & Pillari, “Against Deferential Skidmore,” 26-32, 35-39 (describing

deferential Skidmore as Chevron-lite and placing a “thumb on the interpretive scale”

for the executive).
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%8 McGinnis & Pillari, “Against Deferential Skidmore,” 44-47 (discussing
separation of powers and judicial independence under APA § 706); Bell, “Loper Bright:
Resurrecting Skidmore,” 1596-1602.

» Loper Bright, “Resurrecting Skidmore,” 1595-1600.

% McGinnis & Pillari, “Against Deferential Skidmore,” 13-15.
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#5.S.C. § 706 (2018) (“To the extent necessary to decision and when
presented, the reviewing court shall decide all relevant questions of law, interpret
constitutional and statutory provisions, and determine the meaning or applicability of
the terms of an agency action.”).

2 McGinnis & Pillari, “Against Deferential Skidmore,” 18-19.

# 5 U.S.C. § 706 (“The reviewing court shall decide all relevant questions of
law, interpret constitutional and statutory provisions, and determine the meaning or
applicability of the terms of an agency action.”); McGinnis and Pillari, “Against
Deferential Skidmore,” 23-27.

* Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177 (1803) (Marshall, C.J.) (“It is
emphatically the province and duty of the judicial department to say what the law
is.”).

% Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177 (1803).
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 McGinnis & Pillari, “Against Deferential Skidmore,” 40-45; Loper Bright
Enterprises v. Raimondo, 603 U.S. 369, 394 (2024).

*" Loper Bright Enterprises v. Raimondo, 144 S. Ct. 2244, 2261-62 (2024); 5
U.S.C. § 706 (“the reviewing court shall decide all relevant questions of law”).

% McGinnis & Pillari, “Against Deferential Skidmore,” 51 (arguing that agency
opinions should function only as amicus or expert witness illuminating the original

meaning of the statute).
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* Litigating Loper Bright, “Interpretive Challenges and Solutions for the Post-
Chevron Era,” West Virginia Law Review 128 (2025), 47.

* Hickman & Krueger, “In Search of the Modern Skidmore Standard,” 1245-50;
Bell, “Loper Bright: Resurrecting Skidmore,” 1610.

>! Loper Bright Enterprises v. Raimondo, 144 S. Ct. 2244, 2273 (2024) (citing
Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177 (1803)); Mitchell Zaic, “The Skidmore
Compromise: Interpreting Skidmore as a Tiebreaker to Preserve Judicial Wisdom in the

Era of Loper Bright,” Minnesota Law Review 110 (2026): 1535, 1586.
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2 Loper Bright Enterprises v. Raimondo, 144 S. Ct. 2244, 2261 (2024)
(emphasising the distinction between the court's authority to decide questions of law
and the agency's capacity to apply law to facts); Hickman & Krueger, “In Search of the
Modern Skidmore Standard,” 1270-71.

%3 McGinnis & Pillari, “Against Deferential Skidmore,” 12-15 (analysing the risk
of using “mixed questions” as a pretext for avoiding § 706 duties); Bolinder, “Litigating
Loper Bright,” 33.

>* Loper Bright Enterprises v. Raimondo, 144 S. Ct. 2244, 2261-63 (2024)
(reaffirming courts’ obligation to employ “traditional tools of statutory interpretation”

to ascertain the best reading of the statute); Bolinder, “Litigating Loper Bright,” 25-28.
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> McGinnis & Pillari, “Against Deferential Skidmore,” 34 (warning that beginning
analysis from the agency’s perspective distorts independent judicial judgment); Bell, “Loper
Bright: Resurrecting Skidmore,” 1602.

¢ McGinnis & Pillari, “Against Deferential Skidmore,” 38 (proposing that the
criterion for educational Skidmore is evaluating reasons without regard to the identity
of the speaker); Strauss, “Is Too Confusing,” 1145.

" McGinnis & Pillari, “Against Deferential Skidmore,” 42; Loper Bright
Enterprises v. Raimondo, 144 S. Ct. 2244, 2262 (2024) (affirming that weight given to
agency views must rest on thoroughness and consistency of reasoning, not institutional

authority).
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%8 West Virginia v. EPA, 597 U.S. 697, 721-23 (2022) (holding that in matters of
“economic and political significance” the Court will not accept interpretations expanding
agency authority without a clear congressional mandate); Loper Bright Enterprises v.

Raimondo, 144 S. Ct. 2244, 2273-74 (2024).
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Hidenmy uesndninasinisasiaaeulasmaunases, Feaaiadl 1185/2562 (drinanu
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% Bolinder, “Litigating Loper Bright,” 42-45 (proposing that the major questions
doctrine acts as a “circuit breaker” against administrative-state expansion); McGinnis & Pillari,

“Against Deferential Skidmore,” 48.



27

sgrnduszuunigldnseuignisnguuneg unninesduiissaanuiudiuynag
V99RaINIT
(3) ifEVaNN NMISNYIAVUTEATINOUNUIMARINIS
a1 = A = 3 v o @ 1Y) 9 v |
AuAMauanianaenisimtiilwnsedestululvaannganioe
nsaumudoususuluan 1 NUnfeuInuIsNalueswIns) 706 uWHINguUNe
AFN15UANUUNATEY WATNANNITHUILENTIUIANINTFIITUYEY (Article 3)

Fegudusnannvinvesmainisiunisidadurnuvunevengung

6. YUNDINYVULLUTBUIIEU UAUIAT A95ITIUIINT wazlneg
6.1 LAUINT UTTVIAZIUANAR Vavilov wazliAIsuuu Reasons-First

nszuuAdnliA1arla3IsAnnaugauTudessUveswheunases

o

nrueUNATELANINLAAS I UINNTINN1TRIT AT AN A Itady
UIIN A 3 1wlunAf Canada (Minister of Citizenship and Immigration) v. Vavilov
(2019) Faingnengedlilugaudsuidlaseadne veenguuieunaATouaALIAT

galvyd MeludAvasninsgiunisnaunseauasluifvesTnusssuunnisiimnna

(2
v A

(Culture of Justification) ¥0435% WaladrAyvesrIladelloginsiaougaLiiu

Y 9

6 ¥ (4

“Uaﬂﬂ'l’ﬁﬂilllﬂllﬁ:l']EJUﬂﬂﬁ@ﬂ’ﬂ']ﬂﬂ?i@ﬁ?%ﬁ@ULﬁﬁﬂNﬁﬁWﬁﬁﬂW 9URINH A U9

q

o
v v s

Tgdnsnviadouninuaunn aunare L A nai 5095 UNaa S U UlAe AT IN1WLN a9
wnsgruandszn1ssudunnunatameldads Taun anudivarasessu
(Justification) AulUsela (Transparency) uaganudatauitilale (Intelligibility)®

WUINIRINaAINALAAALU LA LA BRI IAI0IUI AR A AUV D IMUIBITUNIIUNATDY

¢! McGinnis & Pillari, “Against Deferential Skidmore,” 45 (emphasizing that
transparency is central to distinguishing educational Skidmore from deference); Loper
Bright Enterprises v. Raimondo, 144 S. Ct. 2244, 2262 (2024).

52 Loper Bright Enterprises v. Raimondo, 144 S. Ct. 2244, 2273 (2024) (citing
Marbury v. Madison); Zaic, “The Skidmore Compromise,” 1586.

6% Canada (Minister of Citizenship and Immigration) v. Vavilov, (2019) SCC 65,
[2019] 4 SCR 653.
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% Vavilov, (2019) SCC 65, paras. 85-86; Paul Daly, “Struggling Towards
Coherence: The Supreme Court’s Deference Jurisprudence,” McGill Law Journal 66,
no. 1 (2020): 1, 12-15.

55 Vavilov, (2019) SCC 65, para. 121 (emphasising the state’s duty to make its
reasoning intelligible to those affected by administrative decisions); Zaic, “The

Skidmore Compromise,” 1582.
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7 McGinnis & Pillari, “Against Deferential Skidmore,” 51.
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% Vincent Martenet, “Judicial Deference to Administrative Interpretation of
Statutes from a Comparative Perspective,” Vanderbilt Journal of Transnational Law 54,
no. 1 (2021): 83, 145-46 (proposing the principle of “Asymmetry of Expertise” as a
foundation for legitimate deference).

% Vavilov, (2019) SCC 65, paras. 108-10; Hickman & Krueger, “In Search of the
Modern Skidmore Standard,” 1255.
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